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.10 Introduction

The Employee Retirement Income Security Act of 19j3dcifies the requirements that plan sponsordiduncaries
must meet in the design, implementation, and aditnation of employee beneft plans in order fongléo be
considered qualifed plans under the Internal Reggbode. Among those requirements is a provisiantohibits
a plan participant's retirement benefits fom besgigned or alienated in favor of a third pérT)his requirement is
further bolstered by ERISA's broad preemption mimns which state that ERISA "supersede(s) anyairdtate
laws insofar as they may . . . relate to any emgadyenefit plan?"

Because ERISA's anti-assignment provisions wowe Inarsh results in domestic situatioins, retirement plan
benefits would not be able to be assigned to tbesy former spouse, or dependent of a plan gaatiti the
Retirement Equity Act of 1984 established an exoepto ERISA's anti-alienation provisions in theeaf
qualified domestic relations orders, or QD#OSiter, Congress adopted the Small Business Jabdéiom Act of
1996, which in part directed the Secretary of tiheaSury to develop sample language for a QDRO fhah meets
the requirements of ERISA and I.R.C. §414f(|A)ccordingly, the Internal Revenue Service andTtheasury
Department issued guidance in the form of [.LR.Sidé®7-11, containing such sample language. T ey issued
Notice 97-10 containing sample language pertaihinthe provision of Qualified Joint and Survivor ity
("QJISA" coverage and/or Qualified Preretirementvior Annuity ("QPSA") coverage to a former spouksugh
a QDRO.

The Labor Department's Employee Benefits Securtyniistration provides on its website compliance
assistance for retirement plans regarding QDROsS ABrovides an overview of QDROs in a question anser
format, with further information about determiniggalified status and paying benefits, and drafmfg?Os?r’

Section 1001 of the Pension Protection Act of 2@#fiiired the DOL to "clarify" by issuing regulat®that a
domestic relations order otherwise meeting theirements to be a QDRO, including the requiremeifits o
§206(d)(3) (D) of ERISA and 8414(p) of the Interf@venue Code, shall not fail to be treated as a QBBley
because (A) the order is issued ater, or revimesther domestic relations order or QDRO; or (Btheftime that it

LERISA §206(d)(1).

> ERISA §514(a).

3 ERISA §206(d)(3); I.R.C. §414(p).

* Small Business Job Protection Act of 1996, 81482 a

® Available at http://www.dol.gov/ebsa/fags/faq_qdhtanl, http://www.dol.gov/ebsal/fags/faq_qdro2. htrahd
http://www.dol.gov/ebsa/fags/faq_qgdro3.html.



was issued. On June 10, 2010, EBSA issued finalatgns that clarified these issues,, through g@tamshowing
that:

* subsequent DROs received ater an already appr@&RIO, regarding the same or a new alternate pay ee,
could amend or be accepted in addition to the @IDRO, and

# orders issued after the death of the participanhat be disqualifed solely because they are éssue
post-mortent.

.20 QDRO Requirements
Initially it will be helpful to define some of therms associated with this area of pension adnnatish.

A Domestic Rdations Order (DRO) is any judgment, decree, or order (including approval of a property
settlement) that is made by a state domestic oelatcourt and that relates to the provision ofckiipport, alimony
payments, or marital property rights for the bengffa spouse, former spouse, child, or other digrenof a
participant, and made pursuant to state domestiomes law (including community property Iav&).

A Qualified Domestic Rdation Order is a DRO that creates or recognizes the existehar alternate payee's
right to receive, or assigns to an alternate ptyeight to receive, all or a portion of the basgbayable with
respect to a participant under a pension plantlaaidincludes certain information and meets centairer
requirements under ERISA and the tax code.

A DRO can be a QDRO only ifit creates or recognittee existence of an alternate payee's rightcegive or
assigns to an alternate payee the right to recallver a part of a participant's benefits. Forgmses of the QDRO
provisions, ardternate payee cannot be anyone other than a spouse, former spohisd, or other dependent of a
participant.

Most important among the requirements of a qudlidiemestic relations order are the following:

.20.10 Plan Must Have Written Procedures

Each plan must establish reasonable procedurdsasthe plan administrator can determine the gadlgtatus of
DROs and administer distributions under those MIbrders? Model QDRO procedures for a defined benefit
plan may be found in the Practice Aids.

.20.20 Required Information
QDROs must contain the following information:

. tPOe name and last known mailing address of thigcjjgant and the name and mailing address of eliemate
payee;

# the dollar amount or percentage (or the methatktdrmining the amount or percentage) of the betebe

® 29 CF.R.§2530.206

" ERISA §206(d)(3)(B)(i); I.R.C.§414(p)(1)(B).
® ERISA §206(d)(3)(B)(i); I.R.C. §414(p)(1)(A).
% ERISA §206(d)(3)(K), I.R.C. §414(p)(6)(B).

9 ERISA §206(d)(3)(K), I.R.C. §414(p)(8).



paid to the alternate pay&k;
* the number of payments or time period to whichdiuker applieé:,2 and

e the name of each plan to which the order appfies.

.20.30 Prohibited Provisions
There are certain provisions that a QDRO may notain. Specifically, it may not:

# require a plan to provide an alternate payee wicp@nt with any form of benefit, or any optiamt
otherwise provided under the plan;

® require a plan to provide for increased bened&tgrmined on the basis of actuarial value); or

® require a plan to pay benefits to an alternate@alyat are required to be paid to another alepagee under
another order previously determined to be a Qﬂﬁ?O.

.20.40 Exceptions For Certain Benefits Made After Brliest Retirement Age
Payments to an alternate payee may be made acgdadihe following constraints:

#+ |[fthe alternate payee elects to retire priorhe date that the plan participant retires, therate payee's
beneft commencement date must be on or aterateeah which the participant attains (or would hatteined) the
earliest retirement age;

#* The benefit payable to the alternate payee igrdated as if the participant had retired on thes dat which
such payment is to begin under the order (but tpkito account only the present value of the benaftually
accrued and not the present value of any emplayesidy for early retirement); and

#* The beneifits payable to the alternate payee aaayriorm in which benefits may be paid under tla pio the
participant (other than in the form of a joint autvivor annuity with respect to the alternate paged his or her
subsequent Spouseg).

In determining the actuarial equivalent benefitiops, the interest rate assumption used in deténgithe present
value is the interest rate specified in the planfoio rate is specifed, 5 perce]rﬁ.

.20.50 Earliest Retirement Age
The term "earliest retirement age" means the ealithe date on which the participant is entittedh distribution

1 ERISA §206(d)(3)(C)(i), I.R.C. §414(p)(2)(A).
2 ERISA §206(d)(3)(C)(ii), I.R.C. §414(p)(2)(B).
B ERISA §206(d)(3)(C)(iii), I.R.C. §414(p)(2)(C).
“ ERISA §206(d)(3)(D); I.R.C. §414(p)(3).

5 ERISA §206(d)3)(E)(i); I.R.C. §414(p)(@)(A).
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under the plar! or the later of
* the date the participant attains age 50, or

* the earliest date on which the participant cowdditb receiving benefits under the plan if the pgstint
separated from servicé.

However, the plan's written QDRO procedures caraydvcontain a more generous definition of earliest
retirement age.3ee QDRO Administration Issues, below, for a more idetladiscussion.)

.20.60 Treatment of Former Spouse for Surviving Spuse Benefits

To the extent provided in any QDRO, a participaft'isier spouse is treated as the surviving spofdeo
participant for purposes of .LR.C. §8401(a)(11) 44d (and a current spouse of the participant tsreated as the
participant's spouse for these purpo§35h‘.}narri ed for at least one year, the survivingrier spouse is treated as
meeting the requirements of §417€8).

.20.70 Notice and Determination by Administrator

When a plan receives a DRO, the plan administratest promptly notify the participant and each altée payee of
the receipt ofthe order and the plan's procedbredetermining the qualified status of DROs. Wiithi reasonable
time ater receiving the order, the plan administranust determine whether the order is a QDR Orauidy the
participant and each alternate payee ofthe detetion !

.20.80 Procedures for Period During Which Determintion is Being Made
While the issue of whether a DRO is a QDRO is bemgsidered (by the plan administrator, by the toaur
otherwise), the plan administrator must separaebount for the amounts (referred to as the "satgdgamounts”)

which vgzould have been payable to the alternategdyeng the period if the order had been deterchtnebe a
QDRO:

If, within 18 months from the date the first paymemuld have to be made under the DRO, the order is
determined to be a QDRO, the plan administratortipag the segregated amounts, including intereshe
persons entitled to theffiIf the order is determined not to be a QDRO witthiat 18 months, or its status is not
resolved, the plan administrator must pay the gatge amounts, including interest, to the persamswould have
been entitled to those amounts if there had beeoraer® Any determination that an order is a QDRO thah&le

Y ERISA §206(d)3)(E)(ii); I.R.C. §414(p)(4)(B)(i).
8 ERISA §206(d)3)(E)(ii); I.R.C. §414(p)(4)(B)(ii).
B ERISA §206(d)(3)(F)(i); I.R.C. §414(p)(5)(A).
2 ERISA §206(d)(3)(F)(ii); I.R.C. §414(p)(5)(B).
2 ERISA §206(d)(3)(G)(i); I.R.C. §414(p)(6)(A).
2 ERISA §206(d)(3)(H)(i); I.R.C. §414(p)(7)(A).
% ERISA §206(d)3)(H)(ii); I.R.C. §8414(p)(7)(B).

2 ERISA §206(d)3)(H) (iii).; .R.C. §414(p)(7)(C)



after the end ofthe 18-month period is appliedspestively.

.20.90 Impact of Defense of Marriage Act

The Defense of Marriage Act, a federal law thainetefmarriagé,5 states:

"In determining the meaning ofany Actof Congresspfany ruling, regulation, or interpretatiortbé various
administrative bureaus and agencies ofthe Unitetk$§, the word ‘marriage' means only a legal ubemween one man and
one woman as husband and wife, and the word ‘sprafses only to a person ofthe opposite sex vetelusband or a
wife."

In accordance with DOMA, a same-sex spouse is natagnized "spouse” for purposes of being nameth as
alternate payee under a QﬁDRO. However, becauskeanate payee may be a spouse, former spousd, ohibther
dependent of the participa ltfo the extent a same-sex former spouse qualides"dependent” of the participant,
the individual may be named as an alternate pagderia QDRO. That said, a same-sex spouse doepialif/ as
a "spouse" for purposes of QISA and QPRSA covemder the tax code, and therefore, such coveragmthe
afiorded a former same-sex spouse pursuant to ad@DR

.30 QDRO Administration Issues

.30.10 Types of QDROs

Separate Interest QDRAfthe QDRO is a separate interest QDRO, themmeays under the alternate payee's
separate interest usually are not affected by #ntécjpant's death. Ifthe QDRO so provides, therahte payee
may receive a pre-retirement survivor benefit and/post-retirement survivor benefit, whichever thee may be,
determined with respect to the participant's betledit has not been assigned to any alternate payee

Occasionally a plan may indicate that upon thehdeéthe participant, before the alternate payasssgned
interest commences the alternate payee's otheastsgned interests terminate and are replacedeby th
pre-retirement surviving spouse beneiits providgdhe plan. Care should be taken to determine venétte
survivor benefts assigned are based on only th#&ahportion of the accrued pension beneit or ¢héire accrued
beneft.

Ifthe QDRO is silent as to the treatment of thierabte payee as the participant's surviving spiusmirposes of
pre-retirement survivor benefit or a post-retiretngmrvivor benefit eligibility, then the participés unassigned
interest under the plan usually is payable to dntigipant's estate or as otherwise provided ingtineerning plan
document.

Shared Interest QDROA shared interest QDRO is one that assigns reme¢int benefit or a portion of the beneft
determined after the benefit has commenced. Camalépt an alternate payee who is assigned a shatest
receives a share ofthe stream of payments recbiyéde participant. (For this reason shared iste@OROs are
also referred to as "stream of payment” QDROs.)ddweer, the alternate payee's shared interest jecsub the
terms and conditions of payment as elected by #rtécfpant at beneft commencement.

Example Ifthe participant elects a single life annuitynfo of payment, and the alternate payee is assif@ed
percent of the monthly benefit under this form ajment, payment of benefits to the alternate pagee the plan
ceases upon the participant's death, (receipt of payments by the alternate payee isttérased on a single life,
namely, the participant's.)

The shared interest approach must be used if #igrement occurs atter benefits have commencedeto th
participant. The shared interest approach is oftérthe preferred approach when assigning an siterea benefit
that has yet to commence, because the participtmately controls the time and form of payment enthis
approach.

%28 U.S.C. §1738C (1996).

% ERISA §206(d)(3)(C)(i)-(iv); I.R.C. §414(p)(2)(AP).



Unless named a surviving spouse for purposes afubbfied pre-retirement spouse annuity (or beéneifh
respect to a defined contribution plan) under tBRQ, the alternate payee will not receive a bengiler the plan
should the participant die prior to benefit comnement. For this reason, itis critical that them ey representing
an alternate payee to a shared interest QDRO nuakdlsat the QDRO names the alternate payee asthiing
spouse for purposes of pre-retirement survivinguspdenefits.

It is important that the QDRO define the accruededié to which the alternate payee will have suovship
interests. Normally the pre-retirement survivorsimierest assigned to the alternate payee is aséde marital
portion of the accrued benefit on the date of digoAssignments of this type allow the particip@nmhame a
subsequent spouse to pre-retirement survivor ste@n the portion of the accrued benefits thahateconsidered a
marital asset of the alternate payee and the jpeatit

Ifthe QDRO is silent as to the treatment of therabte payee as the participant's surviving spdhbse the
participant's unassigned interest under the plgraysble to the participant's estate or as otherpigvided in the
governing plan document.

.30.20 Definition of a Domestic Relations Order

In its published guidance DOL states that a dorogstetions order must be a judgment or decreedby a state court, and
that itis not necessary for both patrties to sigagprove an order. "A state authoiity, generadpar, must actually issue a
judgment, order, or decree or othewise formallprape a property settlement agreement before ith@aa domestic
relations order under ERISA. The mere fact thatoperty settlementis agreed to and signed by #hges will not, in and of
itself, cause the agreement to be a domesticoakatrder."

There is no requirement that both parties to ataigsroceeding sign or othemwise endorse or appaoverder. It is aso
notnecessary that the retirement plan be broughtstate court or made a party to a domesticioekaiproceeding for an
orderissuedin that proceeding to be a domestétioas order or a qualified domestic relationserrdndeed, because state
law is generally preempted to the extent thatlates to retirement plans, the Department takepohition that retirement
plans cannot be joined as a party in a domesttioals proceeding pursuant to state law. Moreaeérement plans are
neither permitted nor required to follow the tewfislomestic relations orders purporting to assijirement benefits unless
they are QDROS>"

According to DOL, a domestic relations orderdoesmeed to be a separate order. "There is nothigRISA or the
Code that requires that a QDRO (that is, the piowisthat create or recognize an alternate payeelgst in a partidpant's
pension benefits)be issued as a separate judgdesree, or order. Accordingly, a QDRO may be idellias part ofa
divorce decree or court- approved property setthén®r issued as a separate order, without afigdtsqualified status™®

A judgment, decree, or order may assign all or pkat participant's beneft to an alternate paga4. it may not
provide for a form of beneft that is not providedder the terms of the plan, require the distrdsutof benefts to
the alternate payee prior to the participant'srattant of early retirement age, or assign to aerrzéite payee a
benefit that was previously assigned to anotherrate paye%?

A plan administrator is not required to determirfeethier the issuing court had the authority to issegudgment,
decree, or order, whether state domestic relafimmsvas correctly applied, or whether the altermetgee is in fact
a spouse, former spouse, child, or depenﬁ’ent.

7 us. Department of Labor, "FAQs About Qualifiedrestic Relations Orders," at
http://www.dol.gov/ebsa/fags/ faq_gdro. htrailting ERISA 88206(d)(3)(B)(ii), 514(a), 514(b)(7); I.R.C
8414(p)(1) (B).

% d, dting ERISA §206(d)(3)(B); I.R.C. §414(p)(1).
®1d, diting ERISA §§206(d)(3)(D) (i)-(iii), 206(d)(3)(E)()(I)} I.R.C. §8414(p)3)(A)~(C), 414(p)(4)(A) (iii).

Pus. Department of Labor, "FAQs About Qualifiedrestic Relations Orders," at



In an illustrative case, United Airlines soughtaavisory opinion fom DOL regarding its obligatitndetermine
whether domestic relations orders it received vpeoperly executed and issued by a state Sdwhited
maintained an employee stock ownership plan thatval an immediate lump sum distribution of besedissigned
to an alternate payee; otherwise the ESOP proviidddmp sum distributions only upon an employeetsnination
of employment. United received 16 DROs that itdatd were suspicious in nature, in that five ofdtrders were
prepared by the same attorney, they all coveredagregs within the same facility, and none of thead b
provision for the assignment of other qualifiedrpteenefts.

United sought an opinion from DOL as to its resploitisy to determine whether the DROs were quatl i®©OL
stated that United was not required by ERISA 82){Bfdo review the authority of the state courigsue a
domestic relations order. However, DOL noted thimited had concerns regarding the orders it coolutact the
state court to determine their validity. If it didt receive a response from the court within aomalsle time, DOL
advised, United could not independently determina the orders were not valid domestic relatiomteisy, but
rather would need to review the orders to determinether they met the requirements for a QDRO.

In another cas&luev. UAL Corporation®? the plan administrator received severa domesiations orders that it
determined to be QDROs and made distiibutionsd@ltemate payee. The participant claimed thaDtR®s were in
violation ofstate domestic relations laws, anddfibn action in federal court daiming that thexddministrator had to
determine notonly thatthe DROs met the qualiforet for a QDRO, but also whether each orderwaseco The court
decided in favor ofthe plan administrator and $hit the administratoris not responsible for deteing whether an order
meets the state domesticlaw requirements. The staied: "ERISA's allocation offunctions—in whistate courts apply
state law to the facts, and pension plans detenvitether the resulting orders adequately idertid/gayee and fall within
the limits ofbenefits available underthe plan-eminently sensible. Pension plan administratorsyatéawyers, let alone
judges, and the spectade ofadministrators segoedsing statejudges’ decdisions under state ladvb@ repellent.”

And in Fortmann v Avon Produds, Inc.® a participant filed an action in federal courtirtieng that the plan
administrator's distribution of plan assets todlernate payee was not made pursuant to a qdaliéenestic
relations order. The plan administrator receiveday ofa judgment and a property agreement that wa
incorporated into the judgment and determined Itlosh documents met the requirements for a QDRO. The
participant presented an Agreed Qualified DomeRgfations Order that was issued by the state edueh the
judgment was issued, but the Agreed QDRO was regiepted to the plan administrator. Since the Ag@eRO
differed from the judgment and property agreem#r,participant claimed that the plan administratas
obligated to review the domestic relations proaegsliwhen reviewing the judgment and property agezgnT he
court held that the plan administrator did not haeobligation to review the state court action treplan
administrator's approval of the judgment and ptypagreement as a QDRO was appropriate. The ctatedsthat
"ERISA does not require a pension fund to look beméhe surface of a QDRO. Put another way, anyedtim
relations order that satisfies the statutory coadit shall be paic*

.30.30 Written Q DRO Procedure®®

http://www.dol.gov/ebsa/fags/faq_qdro2. htralting Advisory Opinions 99-13A, 92-17A.
31 DOL Advisory Opinion 99-13A.
¥ Blue v. UAL Corporation, 160 F.3d 383, 22 EBC 1¢ath Cir. 1998).
¥ Fortmann v. Avon Products, Inc., No. 97 C 528®90S Dist. LEXIS 3451 (N.D. lll. March 3, 1999).
¥1d

®Eor an example, see Model QDRO Procedures fonbéBenefit Plans in the Practice Aids.



As indicated above, each plan must establish rebséemvritten procedures to determine the qualdiedus of
DROs and to administer distributions under thosaifrd orders>® The written procedures usually detail the steps
followed by the plan administrator during eachtodf llowing stages:

Request for Information Requests for beneit information are usually pied only pursuant to written
authorization fom the participant or a properlyved subpoena. Information that is typically reqeesncludes the
current monthly accrued benefit for defined bengdihsion plans or the current account balan ceefon ed
contribution plans. In addition, a copy of the pdasummary plan description, QDRO procedures, andein
QDROs are also oten requested.

Receipt of the OrderSome plan administrators will only accept a cexecuted order, because ifthe order is not
executed by the court itis not a domestic relaiorder and therefore cannot satisfy the requiresntenbe
considered a QDRO. However, many plan adminissatof accept drat orders that are submitted seglkidvice
as to whether the other provisions of the orderttieeQDRO requirements. The decision to preappoogders
usually results in reduced costs to the alternayegpand participant, and typically, reduced adstiative time and
expense for the plan. The plan administrator merstl @ notice of receipt of the order to the patit, alternate
payee, and their attorneys. (A sample initial ggchstter is found in the Practice Aids.)

Disbursement Restrictianlf the plan administrator receives a written netof a pending domestic relations
matter, a temporary restriction should be placanhuie participant's account so that no amountbwipaid from
the plan for a period of 60 to 90 days. The QDR&gdures should set forth the time frame for plgein
administrative hold on an account. The restricitoremoved at the end of the 60-90 day period sriles plan
administrator receives a court executed documerttpitohibits the removal of the restriction. Sontenp will only
put a restriction on distributions if the ordercsurt executed. If the plan administrator receiwesstraining order,
joinder to action, ora court executed DRO, ai@#n must be placed on the participant's accduma period up
to 18 months.

While administrative holds prevent participantsriravithdrawing or borrowing plan assets, they shadtd
prevent the participant fom changing the allocatid assets held in the paruupant S account kestwiee various
available asset classes.Sthoonmaker v. Employee Savings Plan of Amoco Corp, " the plan's written QDRO
procedures required that an administrative holgléeed on a participant's account balance upopltres receipt
ofa DRO. However, the plan also had an unwritt&@RQ procedure that indicated that when the plan was
informed that a divorce had occurred and that $eaance of a QDRO was imminent, the plan also wpuld hold
on the participant's ability to change how his aatovas invested. The Seventh Circuit held that timevritten”
procedure did not conform to the written QDRO pdares and that the plan was liable to the partitifia the
investment loss he suffered because the written QPRcedures required by ERISA §206(d)(3)(G) (iiyevaot
followed.

Review of the OrderT his process usually takes 30-60 days or lormepiplete, depending upon the experience
of the attorney drating the order. Common problénas occur that may delay the approval procedsidiec

# requesting an account balance as of a date prithret time that the current recordkeeper was rethin
(typically the historical information pertaining tbe account balances is lost upon changing reeeyukxs);

#+ not clearly indicating what happens to the altereyee's assigned interest if the alternate parezie ceases
the participant; and

#+ not clearly indicating how the alternate payesSgned interest is impacted by the death of thiécmant.

Issuance of Approval/Rejection LetteAfter determining whether the order meets the QDBquirements, the
plan administrator should either drat a lettethe plan participant and the alternate payee, wvofhies to their
attorneys, advising that the order is approvedlternatively, write the dratting attorney, withpges to the
participant, alternate payee, and opposing attorimejcating the areas where the order is deficiéhtsample

% ERISA §206(d)(3)(K), I.R.C. §414(p)(6)(B).

3" Schoonmaker v. Employee Savings Plan of Amoco,P8d@ 410, 16 EBC 1646 (7th Cir 1993).



qualification letter and disqualification letter ynbae found in the Practice Aids). The letter shantdude as a
minimum the plan administrator's interpretatiort@s

* the beneft amount assigned to the alternate payee
* the impact on the alternate payee's assignedesttepon the death of the participant; and
® what happens to the alternate payee's assignegshupon the death of the participant.

For account balance plans, we recommend that titieosh@ogy of allocating investment income creditedhe
participant's account during the period betweerafisggnment date and the segregation date bet\ve gratticipant
and alternate payee should be disclosed. Althoagtegplans may use daily valuations, it may be sxhg
difficult and expensive for the plan's recordke eoeallocate the investment earnings between theipant and
alternate payee using such an exact methodology r@sult, many of the major recordkeepers useappate
methods to allocate the investment earnings bettveeparticipant and alternate payee. Thus, ithgsable for the
plan administrator to disclose the methodologwaicamisunderstandings and possible lawsuits ag#iesplan.

Appeal Period The letter of approval or rejection should comtainguage stating that the participant or alternat
payee may appeal the decision of the plan admatistrT he stated appeal period is usually 30 td®6. Waivers
are usually included with the approval letter allagveither party to waive his or her right to agpgea plan
administrator's decision. If signed and notarizeivers are received from both the participant dtetreate payee
before the end of the appeal period, the plan adimator's determination is considered final.

Removal of Disbursement Restrictiof he disbursement restriction should remain onptr&cipant's benefits
until any of the following occur:

& the qualification of the order and establishmeid cecord in the alternate payee's name;
#+ the receipt of a court order vacating a previousbteived order;
#+ the rejection of an order followed by the expwoatiof the appeal period;

#+ for an order pertaining to a participant in patwss$, the earlier of the end of the 18-month pebtidwing the
receipt of the order or the final determinationtbg plan administrator as to the qualified statith® order. All
suspended benefts should be released to theiparticat that time.

Payment of Benefits to Alternate Payeehe alternate payee should be provided withterletith information
about the available payment options. If the lumm stalue of the assigned benefits is less than $5@@lan may
provide for the mandatory cash-out of the altermetyee's benefit. If the lump sum value of theradtiee payee's
benefit is $1,000 or less, the plan administratay mirect that it be paid directly to the alternpégee. If the lump
sum value is between $1,000 and $5,000, the plaminéstrator may make a direct payment to the aterpayee if
the alternate payee consents to the lump sumbdision. If the alternate payee does not consest) tie amount of
the Iuergp sum distribution must be rolled over taralividual retirement account for the beneft lné talternate
payee.

Some plans allow the alternate payee to elect @ Isim cash-out of her/his assigned interest as dsrige
amount is less than some predetermined value, a81§25,000. T he rationale in these cases is thatltm
administrator does not want the additional admiaiste expenses associated with maintaining recamdstrying to
locate alternate payees that may be many years feovaythe participant's earliest retirement age.

An interesting situation presents itself when aléée payees in a defined benefit plan are curretiyble to have
their monthly benefits commence and the plan costearly retirement subsidies. The alternate plasgedo decide
whether to receive an immediate actuarially reduxmuefit or wait until the participant retires. Tglan's QDRO
procedures could provide for the recalculatiorhefalternate payee's benefit when the participaiosegjuently
retires and provide the alternate payee a propattéon of the early retirement subsidy, if any.véwer, some
plans refuse to recal culate the benefit payablatewnate payees if they elect early commencenmfdhen benefits,

% |R.C. §8411(a)(11) and 417(a),(e), IRS Notice80



but the participant has not elected early retirdmienthose cases the alternate payee's portitmedaarly retirem ent
subsidy could be included in the benefit paid te pharticipant or forfeited to the plan as an acaligain.

.30.40 Required Information
A domestic relations order must contain the follogvinformation in order to be classified as a QDRO:

The name and last known mailing address (if any) dhe participant and the name and mailing addressfo
each alternate payexg9 A domestic relations order should not reject areoas not qualiied simply because certain
basic information is not included in the domes#iations order. Such basic information as the @pent's mailing
address and the correct spelling of the namesegbéiticipant and/or alternate payee can be olatdnen the plan
administrator's records or by communication wité mhrties“.0

The dollar amount or percentage (or the method of étermining the amount or percentage) of the benefiio
be paid to the alternate payeé11 Ifthe plan is a defined benefit plan, the DROwdtandicate whether the alternate
payee is assigned a shared interest or a sepatatest. |f the alternate payee is assigned adhatierest, the DRO
should state the dallar amount or percentage offénefit to be paid to the alternate payee anccateliwhen the
payments are to cease. If a separate interesordiee should state whether the alternate pay eeateay to
commence benefts as of the participant's earlsereent date, and whether the alternate payeebeibntitled to
any early retirement subsidies or cost of livingiatments that are paid to the participant, arsthifhow the
assigned amount is to be allocated.

Ifthe plan is a defined contribution plan, the DRKbuld state the dollar amount or the percentéigfeco
participant's account assigned to the alternateaaye date the assigned amount is to be detatmand whether
the assigned amount is to participant in investneamings, and any investment gains and/or lossesthe
assignment date to the date of distribution.

The number of payments or time period to which theorder applies42 If the assignment to the alternate payee
is a shared interest in a defined benefit plan fierke order should indicate when payments areormmence, the
amount of each payment the alternate payee iéivee(either a percentage or dollar amount), aeddate or
event at which payments to the alternate payetoacease.

Ifthe assignment to the alternate payee is aatepanterest in a defined benefit plan, the ortleutd indicate
whether the alternate payee is entitled to commbkaneft payments upon the participant's attainnoéeérly
retirement age, or whether the alternate pay epar ae interest is to commence when the participlaats to
commence benefit payments.

The name of each plan to which the order applie¥ If the employer maintains multiple plans with dani
names, the order should identify the plan affetigdhe order. This is significant in situations wehthe employer
maintains both a defined benefit plan and a defowedribution plan with similar names, since theRID
requirements for these types of plan are different.

.30.50 Allocation of Investment Income after Assigment Date
The amount assigned under a defined contributian fd typically a percentage of the participanttant balance

¥ ERISA §206(d)(3)(K), I.R.C. §414(p)(8).

“yus. Department of Labor, "FAQs About Determini@galified Status And Paying Benefits," at
http://www.dol.gov/ebsa/fags/faq_qdro2.htrating ERISA §8206(d)(3)(C), 206(d)(3)(1); I.R.C. 8414@)

L |R.C. 8414(p)(2)(A).
“2|R.C. 8414(p)(2)(B).

“ |R.C. 8414(p)(2)(C).



as of the date of divorce. Usually the alternatgepa assigned interest is adjusted for the invastiexperience
from the award date to the segregation date. Homvegeasionally the amount awarded is a specifiolam
without any adjustment for investment experienam&imes the QDRO submitted for the plan admirtists
review is in conflict with the divorce decree omstissue. Although the plan administrator is ordgponsible for
determining whether the order submitted can besided as a QDRO, notifying the participant anciate payee
and their respective attorneys that an order has iBzeived will enable either party to inform fian
administrator if the order was a court issued othlat is being appealed. The fllowing case lawigies helpful
background on this issue.

In Baker v. Baker,** the issue was whether a QDRO was consistent wittaladecree of divorce. The divorce
decree assigned the former wife 50 percent ofdlmadr husband's proft-sharing account balan ckeatiate of
agreement. The QDRO stated that the wife's assignekst would receive "gains and losses" allactbethat
amount fom the date ofthe agreement. The husbanigtnded that the agreement was that the wifedvadeive
a specific amount as of a specific date and didpnotide for an adjustment for future investmennégys. The trial
court awarded the wife the future investment egsiand the husband appealed the decision.

The appellate court reversed and remanded toighedurt for entry of a QDRO consistent with theaf divorce
decree, and indicated that the trial judge's pawenodify a final decree of divorce ater the eapon of a 21-day
period is limited. The appellate court referencadier case law indicating that when a trial caaffirms, ratifies,
and incorporates a property settlement agreem émtaifinal decree of divorce, that agreement beesprtfer all
purposes . .. a term ofthe decree . . . enfofegalthe same manner as any provision of sucred&tt

.30.60 Problems in Determining Amount of Assignednterest
Some of the typical issues faced by plan admin@sanclude the following:

Change of RecordkeepeA common problem for defined contribution plamses when the plan sponsor decides
to change recordkeepers and the historical infaenas not transferred from the prior recordk egjgethe new
recordkeeper. The DRO may indicate that the alterpayee is to be assigned 50 percent of the jpamits account
as of a date prior to the time the new recordkebpgraccount information. Sometimes the previocsrad&eep er
will provide prior account information for a numbefyears, but all too oten the plan administratarst advise
that the DRO requests an assignment of beneftgtikaadministrator cannot determine based onrtbemation
available. The plan administrator usually has nioopbut to inform the drating attorney that thteranistrator
cannot determine the assigned amount and thatrdlee must be amended to state the amount or pageenff the
current account balance that should be assigned.

Determination of Marital Portion of Account BalanceSome orders assign a percentage of the maritabpaf
an account balance as of a date where historicatd® are not available, or the initial date ofipgration is not
known by the plan administrator. In such a caseptae administrator must inform the drating ateyrihat the
administrator cannot determine the assigned amanuhthat the order must be amended to state therdrop
percentage ofthe current account balance thatldgh@uassigned.

Change in Plan ProvisionsA common problem occurs when a traditional ddibenefit pension plan is
changed to a cash balance plan. The order mayetm@blogy that was appropriate for the prior pbeavisions,
but whose application is unclear under the casanlzal plan. There are several model orders availbbtenay
assist the drafting attorney to develop the necg$aaguage to assign the benefits desired.

Survivor Benefits Some orders assign the alternate payee a sepaeaest in 50 percent of the participant's
accrued benefits as of the date of divorce, amulialdicate that the alternate payee should be dered as the
surviving spouse for all survivor benefits paidthg plan, without indicating:

#* whether the previously assigned benefits terminpte the death of the participant and are replaygethe
survivor benefits provided by the plan;

“Baker v. Baker, 564 S.E.2d 164 (Va. App. 20@ also, Hastie v. Hastie, 528 S.E.2d 145, 147 (2000)is"It
well settled that [such an] equitable distributjdecree] become[s] final within twenty-one day<wofry."

®d, citing Campbell v. Campbell, 528 S.E.2d 145, (2000).



# whether the alternate payee is to be named thévgwg spouse only for benefits associated the taapiortion

of the participant's accrued pension or with thtigpant's unassigned portion of the accrued beaethe date of
divorce; or

# what happens in the event of a cash balance plaere the surviving spouse usually is awarded the
participant's entire cash balance account andltbimate payee's otherwise assigned interest whs tmual to 50
percent of the participant's accrued benefit.

.30.70 Earliest Retirement Age

"Earliest retirement age" is the earliest age dthwvh participant payee may commence benefit Bigions. A
domestic relations order may provide that an aterpayee may commence benefits payments upon the
participant's attainment of early retirement agddDRO may not provide for the distribution of betefo an
alternate payee prior to the participant's eatliyerent age. However, a plan may provide for afiezalistribution
of benefts to an alternate payee.

The DepartmentofLabor has issued the followinfnit®n and examples ofthe earliest retiremeng®gFor QDROs,
federal law provides a very specific definitioneafliest retirement age, which is the earliest datefwhich a QDRO can
order payment to an alternate payee (unless thgg@amits payments at an earlier date). The ‘edrlairement age'
applicable to a QDRO depends on the terms oftimeipe plan and the participant's age. ‘Earliestereent age' isthe
earlier oftwo dates:

(1) thedate on which the participant is entitedeceive a distriibution under the plan, or (2)ltter ofeither (a) the
date the partidpant reaches age 50, or (b) tHiestadate on which the participant could begireréag benefits under the
plan ifthe participant separated romservice witithemployer.

Example 1. The pension planis a defined contribution plast germits a participant to make withdrawals onhewhe
or she reaches age 59 orterminates from servineee@rliest retirement age for a QDRO under thas [d the earier of:
when the participant actually terminates employn@mneaches age 59, or the laterof (a) the da&ednticipant reaches age
50, or (b)the date the participant could receheesaccount balance ifthe participant terminateglegment.

Since the partidpant could terminate employmemingttime and thereby be able to receive the a¢dmlance under
the plan's terms, the later ofthe two dates dieedtiin above is age 50. The earliest retiremenfaageila for this plan can
be simplified to read the earlierof. (a) actuataching age 59 or terminating employment, or @le)20. Since age 50 is
earlier than age 59, the earliest retirement agihfs plan will be the earlierofage 50 or theethe participant actually
terminates romservice.

Example 2: The pension plan is a defined benefit plan thatrerretirement benefits to be paid beginning wthen
participant reaches age 65 and terminates emploly hefoes not permit earlier payments. The earliegrement age for this
plan isthe earlier of: (a) the date on which theipipant actually reaches age 65 and terminargdogment, or (b) the later
ofage 50 or the dateon which the participantliea@ge 65 (whetherhe or she terminates employonerut).

Because age 65 is later than age 50, the secohdfplae formula can be simplified to read age ®5tst the formula
reads as follows, the earliest retirement agedstrlier of: the date on which the particdpanthes age 65 and actually

terminates, or the date the particpant reachefagdnder this plan, therefore, the ealiest eatent age will be the date on
which the partidpant reaches age 65."

In Scott v Bunge Corpor ati on,* the former spouse obtained a domestic relatioder ahat assigned 50 percent of
the participant's account balance to the formeusp@nd required the plan administrator to makerglsum
distribution as soon as administratively possiblee plan administrator refused to enforce the cadest QDRO
since it required a distribution of plan asset®ptd the participant's early retirement age angired a form of
distribution that was not available under the teohthe plan. The early retirement age as definethé plan was
the attainment of age 65 and the only lump summibigion available under the plan was an automniatitp sum
distribution for a terminated participant where thimp sum value was $3,500 or less. The court mestahe plan
administrator's denial on the basis that the DR&iged for a distribution in violation of ERISA §8&(d)(3)(D)

“ U.S. Department of Labor, Drating Qualified DoriefRelations Orders, at
http://www.dol.gov/ebsa/fags/faq_qdro3.html; ERIS206(d)(3)(E); I.R.C. §414(p)(4).

4" Scott v. Bunge Corporation, 800 F. Supp. 567 (E&D.1992).



and 206(d)(3)(E) and I.R.C.8414(p).

In Dickerson v Dickerson,® the ormer spouse obtained a DRO that directeglére administrator to distribute to
the former spouse a lump sum benefit of $8,000 foenparticipant's interest in his retirement pghaneft as soon
as administratively possible following the entntlod final decree of divorce. The plan adminiswragiused to
honor the DRO as a QDRO since it required a digtidn of benefits prior to the participant's attaent of early
retirement age and in a form of distribution natvpded by the plan. The former spouse brought Horam fed eral
court to enforce the terms ofthe DRO. The coustained the plan administrator's refusal to hoherdrder since it
provided for a distribution to the former spouseipto the plan's stated early retirement age aondiged for a
lump sum distribution that was not available tadipipant.

.30.80 Exceptions For Certain Benefits Made After Brliest Retirement Age

Plan's Definition of Earliest Retirement AgeSome plans allow distributions before the dabes$ are strictly
defined in I.R.C. 8414(p)(4). The plan's QDRO pdares should define "earliest retirement age"rifare liberal
definition is desired. For example, under many dzahnce plans the alternate payee can receiv@@ sum
payment of the assigned interest as soon as tke igrdpproved and the appeal period has expirediettr, if the
QDRO defines the earliest retirement age as iefinet in I.R.C. 8414(p)(4), then normally the aitte payee
could not receive a distribution before the paptieit turns age 50.

Early Retirement Subsidiedf the participant is eligible for an early retiment subsidy and the QDRO provides
that benefits to an alternate payee begin (whetbtmatically or at the election of the alternahgge) prior to the
participant's benefit commencement date, the blepafable to the alternate payee should be cakullas if the
participant had retired on the date payment ise@irbto the alternate payee, and should be recartegrially to
reflect the early start of payment. However, panduo LR.C. 8414(p)(4), the alternate payee'srast under the
plan should be calculated without regard to théigpant's early retirement subsidy unless theigpent has
actually retired and commenced his/her benefiteeutite plan, and is eligible for an early retiretngubsidy as of
the date the alternate payee commences his/hefthamder the plan. If the DRO so provides, themlate payee's
benefit, once commenced, may be recalculated liected share in any early retirement subsidy thafptarticipant
may subsequently receive upon his/her commencenféin efts under the plan, but only to the extbat the
alternate payee has not elected or received aapartiull lump sum payment under the plan.

The actuarial adjustment will involve three steps:

# the benefit payable at the participant's norm@ereent age will be reduced actuarially for theniner of
years that the alternate payee's benefit is to cemaenprior to the participant's normal retiremeyg; a

#+ the beneft will be further actuarially adjustedrefect the difference in the age of the altezradyee and the
participant; and

&+ the beneft will finally be adjusted actuarially teflect the benefit form elected by the alternmigee.

.30.90 Treatment of Former Spouse for Surviving Spuse Benefits

Same Sex MamageFederaI courts have exclusive jurisdiction tcetdmine whether an issued domestic order is a
QDRO ® However, itis not clear at this time how a plaménistrator would handle a domestic partner/same-s
spouse seeking a QDRO as a dependent of the ereploye

Section 414(p) of the tax code indicates that terredte payee cannot name a new spouse as thegmntti
annuitant under a joint and survivor annuity forfiplan benefit. The Defense of Marriage Act states the word
"marriage" means only a legal union between one amahone woman as husband and wife, and the wpalise"
refers only to a person of the opposite sex wielisisband or a wife. Thus, while the alternate payeild not
name his/her opposite sex spouse as a continganitamt, he/she could name his/her same sex darrEstner as

“8 Dickerson v. Dickerson, 803 F. Supp. 127, 15 EBB®R(E.D. Tenn. 1992).

* ERISA §206(d)(3)(D)(i)-(ii), 206(d)(3)(E)(i) (1) I.R.C.§8414(p)3)(A)-(C), 414(p)(4)(A)(ii).



a contingent annuitant, since the same sex spoosgklwiot be deemed a "spouse” for purposes of L. B4C4(p)
under the DOMA>®

Survivor Benefits Not Explicitly DefinedProblems develop when the DRO defines the amoiihie alternate
payee's assigned interest, but does not indicat dppens upon the death of the alternate paytwe garticipant.

Benefit Assigned is UncleaiT he DRO should state the "as of' date when asgigtne alternate payee
survivorship benefits and state whether the surgivip benefit is for entire marital portion of thecrued benefit or
an amount not to exceed the otherwise assignexkstte

Cash Balance PlansUnique problems exist for cash balance plans a/peeg-retirement survivorship benefits are
assigned. Most QDROs indicate that the alternateepshould be treated as the surviving spouselfeivership
benefits payable under I.R.C. §8401(a)(11) or 413 (aHowever, most cash balance plans provideligenate
payee the larger of the minimum required beneftanrihe above code sections and the vested patite
participant's cash balance account. Thus, wheditlece decree is intended to provide the alterpayee with
only 50 percent of the marital portion of the casance account, care should be taken to propefiiyedthis
assigned benefit.

.30.100 Notice and Determination by Administrator
When Should a Participant's Account Be Frozen?

The plan and its QDRO procedures should defineoheitions under which a participant's plan bemsfill be
frozen. The QDRO procedures should state whentiipant's account in a defined beneft plan wigl fmzen to
protect the interest of the alternate payies, upon the receipt of a drat domestic rel atiordeqgrupon receipt of a
copy of an executed decree of divorce, or uporipecd a restraining order fom the appropriatdestaurt.

The Department ofLabor, in discussing the planiagtrators obligation to withhold benefit paymesitas stated: "The
Joint Committee on Taxation further indicated t@ahgressintended to permit a plan administrathiotor a State court's
restraining order, even ifthe order does not éarista QDRO. The Joint Committee on Taxation staieotice ofissuance
ofa stay during the time an appeal is pendingisnted to be notice that the parties are attempdicgre deficiendes in a
domestic relations order. Further, the Congresniig that a plan administrator will honor a resira order prohibiting the
disposition ofa participant's benefits pendingheson ofa dispute with respect to a domestietiehs order. Staffof Joint
Committee on Taxation, 99th Cong., 2d Sess., Exgbiam of Technica Corrections to the Tax Reformt A£1984 and Other
recent Tax Legislation 224-25."

What Constitutes a "Prompt" Notification?

DOL and IRS have not issued regulations or adnmatige notices addressing what constitutes prompt
notification. Generally, the plan administrator glibnotify the participant, alternate payee, argrthespective
representatives within a reasonable period of tufrer receipt of a drat or executed DRO. A notieat within 30
days of receipt ofa draft or executed DRO shodddbequate notice.

Failure to Follow Written Procedures Regarding an Acount Freeze

A plan administrator's failure to follow writtengm procedures regarding the conditions under wich
participant's account may be fozen may allow thtigpant or alternate payee to recover any income
investment losses resulting fom the failure téofv the written procedures.

In Day v. Philip Morris Deferred Profit-Sharing Plan > the plan administrator's QDRO procedures stipdlttat
a separate account would not be established faltem ate payee until the plan administrator rexbian executed
QDRO. Contrary to the plan's QDRO procedures tha ptiministrator established a separate accouanfor
alternate payee pursuant to the terms of a dra® D&hortly thereater, the alternate payee receavditribution

% Alden J. Bianchi, "Employment and Benefits InvolyiSame-Sex Marriages in Massachusetts: An Empoyer
Guide," May 2004.

> Day v. Philip Morris Deferred Profit-Sharing Platil2 F.Supp. 2d 833 (E.D. Wis. 2000).



from the plan. The drat DRO was not executed ws#ileral years atter the distribution was made. Wthe
executed QDRO was submitted to the plan administréthe alternate payee's attorney claimed thatigtebution
pursuant to the terms of the drat DRO was voidc&ithe market value of the participant's accoumildvhave
been higher but for the prior distribution, theeatite payee requested that the plan administraake up the
difference in the value of the account betweendtite of the drat DRO and the date ofthe execQie®O. The
plan administrator refused to make up the diffeeeriche alternate payee sued and the court deaidfedor of the
alternate payee. In its decision, the Court stdved:ERISA plan may be required to add money tarigpant's
account where the deficit was caused by the pfaifitse to comply with its own written procedures."

In Fortmann v. Avon Produdts Inc. a participant sued the employer and plan seeldogyvery of benefits that
were paid to his former spouse, alleging that thpleyer and plan breached their fiduciary dutieemvh(1) the
plan made distributions to the alternate payeeuamtsto the terms of a DRO that was not a QDRO,(@nhthe plan
failed to have written procedures regarding thérithistion of plan benefits, in vidation of ERISAhe plan sought
a summary judgment to dismiss the claim for faitardnave written QDRO procedures. In denying thamsary
judgment motion, the court stated: "(A) claim toaeer benefits based on a plan's alleged failumaamtain
appropriate QDRO procedures is enforceable purdoagt132(a)(1)(B). See Schoonmaker v Employeergavi
Plan of Amoco Corp., 987 F. 2d 410, 414 & n. 5 (€th 1993). Therefore, this Court will consider ather
Fortman's claim regarding the maintenance of QDR®gulures raises an issue of fact precluding sugnmar
judgment.”

What is a "Reasonable Period" for Reviewing the DRQ@
According to DOL5®"The plan administrator's duty to separately an¢dar and to preservethe segregated amounts is
limited intime. ERISA provides that the plan adistnator must preserve the segregated amountofdongerthan the end
ofan 18-month period. This 18-month period doeshbegin until the first date (after the plan reesithe oder) that the

order would require paymentto the alternate payee.

Itis the view ofthe Department that, in ordeetsure the availability ofa full 18-month protedperiod, the 18
months cannot begin before the plan receives asiicnelations order. Rather, the 18-month peridtbegin on the first
date on which a payment would be required to beeradier an order following receipt by the plan.”

.30.110 Tax Issues

Ifthe alternate payee is the spouse or former sgatine alternate payee is responsible for the eatyoif federal
income taxes on distributions the alternate pa@reei\ves5.4 Payment to a hon-spouse alternate payee suchhalsl a
or other dependent is taxable to the participasuah payments are treated as support.

Ifthe alternate payee is the spouse or formersgathe participant's tax basis in plan beneftshared by the
participant and the alternate pafé@ he alternate payee may roll over all or part disribution to an individual
retirement account ("IRA") or to a qualifed retirent plan Any portion of a distribution that is paid dirgctio
the alternate payee will be subject to mandatorp&@ent income tax withholding and will be taxedhte alternate

%2 Eortmann v. Avon Products, Inc., No. 97 C 528®908S Dist. LEXIS 3451 (N.D. lll. March 3, 1999).

% U.S. Department of Labor, "FAQs About Determini@galified Status And Paying Benefitsting ERISA
88206(d)(3)(H), 404(a); I.R.C. 8414(p)(7), at hittpww.dol.goviebsa/faqs/faq_qdro2.htnke also the dissenting
opinion in United States v. Taylor, 338 F. 3d 9&th(Cir. 2003).

> |R.C. §402(e)(1)(A).
*|R.C. §72(m)(2).

% | R.C. §402(e)(1)(B).



payee as ordinary incomeA payment from a plan to an alternate payee patsiaaa QDRO is exempt fom the 10
percent early distribution penalty on withdrawat®pto age 59 1/2

.30.120 Federal Income Tax Liens

Under I.R.C. 8401(a)(13), "a trust shall not congti a qualified trust under this section unlegsgtan of which
such trust is a part provides that benefit provideder the plan may not be assigned or alienafiedete are
exceptions to this provision, such as voluntaryggseents not to exceed 10 percent of any benefitngats,
assignments due to the issuance of a QDRO, andipartt plan loans. Sections 1.401(a)(13)(b)(23GY (i) of the
tax regulations create an exception for the enfoere of a federal tax levy made pursuant to §63tllthe
collection by the United States on ajudgment tesgifom an unpaid tax assessment.

In Cooper Industries v. Corrpagnoni,59 an IRS notice oftax levy filed ater an alternpbyee submitted a
domestic relations order to a plan administratoafiproval as a QDRO did not have priority over ERO even
though the plan administrator initially rejectee thRO as a QDRO. Under ERISA the rejected DRO cbeld
perfected within 18 months of being submitted te plan administrator. The court held that under&Rlas long
as the DRO is approved as a QDRO within 18 monttheing submitted to the plan administrator, the@Ras
priority over the IRS tax lien.

In United Sates v. Tayl or X the alternate payee obtained a divorce and a sued a DRO that was sent to the
plan administrator. The plan administrator detesdithat the order did not qualify as a QDRO. Skater the
submission of the DRO the IRS filed a tax lien. dugh the issuance ofainc pro tunc order (see discussion
below), the domestic relations order was approwed @DRO within 18 months of its initial submisstorthe plan
administrator. However, IRS claimed that its tanlhad priority since the plan administrator itiiyisefus ed to
accept the domestic relations order as a QDRO .enp@oyer fled an interpleader and the lower coledided in
favor of IRS. The court of appeals reversed, irttigathat the alternate payee's lien was perfewsittin the
18-month period and, therefore, had priority.

.30.130 Nunc Pro Tunc

Nunc pro tunc, which means "now for then," is an attempt too@ttively correct a previous QDRO or court order.
These QDROs are typically used by the court toecb@n administrative error or to clarify the irttefthe
settlement agreement. For example, they may betassture survivor benefits from a plan that wascealed
during discovery. Although it appears clear tharic pro tunc orders may be used while the parties to the @eer
living, there is a split among the courts as totiwaeanunc pro tunc order may be issued after the death ofthe
participant.

The following are examples of cases where coune haed that a post-mortenunc pro tunc order could be
issued:

In Patton v. Denver Post Corp.,61 eleven months after the death of her former husbte former wife learned
that the husband had been a participant in a squemsion plan, which had not been disclosed asridanasset
when the state court granted the parties' divarbe former wife obtained a DRO from the state cguanting her a
50 percent surviving spouse beneft in the omifiedsion plamunc protunc to the date of their divorce eleven
years prior to the husband's death. The DRO wamidtigd to the plan administrator, who refused tadrahe DRO

*".R.C. §3405(c).

% |R.C. §72(t)(2)(C).

% Cooper Industries v. Compagnoni, 162 F. Supp.G& 26 EBC 2575 (D.C. Texas 2001).
® U.S. v. Taylor, 338 F. 3d 947 (8th Cir. 2003))

® patton v. Denver Post Corp., 179 F. Supp. 2d 1232,EBC 1353 (D. Colo. 2002).



since it was issued ater the death of the paditignd increased benefits payable to an altepagtee. The former
wife filed suit in federal court seeking a declematthat the DRO issued by the state court was RQDO he court
granted the wife's motion for summary judgmentjdating that under state law the state court haicoing
jurisdiction over the domestic matter at issue tad the DRO was issued to correct an inadvertenssion of
assets in the parties' divorce.

In IBM Savings Plan v. Price  a divorce decree indicated that the spouse wadelve 50 percent of the increase
in value of the participant's account balance duttre period of the marriage. The spouse's attquneyared a
QDRO and submitted it to the employer for revievewdv er, before the QDRO was approved, the partitigaed.
The employer informed the spouse that the plan evbat honor the QDRO because it had not been apgroy
the court. The spouse's attorney then submittedrdter to the court and the court approvealitc pro tunc.

However, the children of the deceased participltt submitted a claim for payment, claiming tha @DRO
approved by the court after the death of the ppeit was invalid. The spouse prevailed, as thet caled that as
long as a QDRO meets the other statutory requirssTeERISA, it can be issuedinc pro tunc.

In Files v. ExxonMobil Pension Plan®? prior to the death of the plan participant, a propsettlement agreement
setting forth the division of pension benefits waailed to the plan. Beiore a QDRO was prep aregéntcipant
died. Anunc protunc QDRO was prepared and mailed to the plan admanhistefter the participant's death. The
plan administrator refused to honor thenc protunc QDRO and the alternate payee appealed. The |lawet c
decided in favor of the plan administrator. On @bpe the Third Circuit, the court held that theperty settlement
agreement constituted a QDRO pursuant to the pamegemplated within 29 U.S.C. §1056(d)(3), arrdatéd the
plan administrator to honor timeinc pro tunc QDRO that provided the alternate payee with aiganannuity.

Would a plan administrator provide an alternatespayith retroactive benefit payments? A reviewheftase law
indicates that aunc pro tunc order is submitted as clarification of a previgusubmitted domestic relations order
that was not accepted by the plan administrater @®RO or as a clarification of an decree of digditat was
submitted to the plan administrator to be revieag@d QDRO. In those instances, if the participamedeiving a
benefit the plan administrator would be requiredvithhold payment of the amount due to the alterpayee for
the 18-month period or until the plan administraterermines whether thmeinc pro tunc order is a QDRO. Where
thenunc pro tunc order is submitted as a clarification of the altée payee's right to a pre- or post-retirement
survivor annuity, the plan should pay the benefithe alternate payee from the date of the pasitip death. Ifa
participant dies and a prior DRO did not provideatsurvivor annuity, aunc protunc order cannot create or
establish a survivor annuity for an alternate payee was not contained in the QDRO.

The following are examples of cases where the sauted that a post-mortenunc pro tunc order coulchot be
issued. Had the EBSA regulations issued June 1), 2farifying PPA been in place, the cases prgbaloiuld

have been decided differently because, while teresios differed somewhat, the key point in ak¢hdecisions
was that orders were issued ater the death gfahécip ant.

The Third Circuit has held that a domestic relationder executed ater the death of the particiffasit assigns a
new beneft to the alternate payee or modifes@ @PRO so the alternate payee will receive anaased benefit
cannot be approved as a QDRO.Shamaroo v Samar0o® when the participant and alternate payee wererciebin
1984, the divorce decree provided that the alterpay ee would receive $1,358 from particip ant's thgrbenefit
at the time he retired. The participant died in7L9&or to retirement. The alternate payee requlestievivor
annuity payments from the plan and the plan adrraiiy refused, since the divorce decree did notige for the
payment of a survivor annuity. The alternate pa#eained awunc pro tunc amendment to the divorce decree that
created the alternate payee's entitlement to avwsurannuity. The court held that the entitlemengtsurvivor
annuity was to be determined as of the date gb#ncipant's death and that the subsequent attergmend the
original divorce decree would increase benefitbegaid from the plan, since the original divoreerde did not
provide for a survivor annuity.

% |BM Savings Plan v. Price, 349 F.Supp. 2d 854EBE 1518 (D. Vt. 2004).
% Files v. ExxonMobil Pension Plan, 428 F.3d 478EB& 1005 (3rd Cir. 2005).

% Samaroo v Samaroo, 193 F.3d 185, 23 EBC 1761G@rd.999).



In Sanzo v. NYSA-ILA Pension Trust Fund® the participant and alternate payee were divareed®97. A QDRO
provided that the alternate payee would receiviated amount from the participant's monthly pendiemefits once
the participant retired. The participant died ptioretirement. After the participant's death theraate payee asked
why she was not receiving benefts, and the planididtrator stated that since the participant g¢igdr to
commencing benefit payments the alternate pay eenatasntitled to benefit payments. The alternaiepa
subsequently obtained an amended domestic relavioies that provided her with a survivor annuityl alirected
the plan to pay her a larger amourg, 50 percent of the participant's monthly bengfithe time of death. The
court held that the alternate payee was not edtitiea survivor annuity because the originally appd QDRO did
not provide for a survivor annuity and the amendenhestic relations order increased the alternagegmbenefits
atter the participant died.

In In re Marriage of Norflet® a property settlement agreement provided thabtheer spouse would receive a
certain amount from the husband's individual retamt account. The husband died when approximatelyescent
of the IRA had been distributed to the former sgouster the death ofthe husband, the former spaosight a
DRO that would entitle her to receive an interesthie husband's 401(k) retirement plan. The DROsuanitted to
the plan administrator, who refused to approveotider. The alternate payee appeal ed the decisitire gflan
administrator and the state appeals court affirtheddecision of the plan administrator. The coeftthat since
the former spouse did not have an interest in @gkd retirement plan prior to her husband's deatBR O issued
after the date of death could not be used to ceeataw lien on the husband's 401(k) plan benefts.

.30.140 Effect of Plan Termination on Q DROs

In the view of DOL, the rights granted by a QDROshbe taken into account in the termination ofanps if the
terms of the QDRO were part of the plan. To themixthat the QDRO grants the alternate payee [hneo
participant's benefts, the plan administratoramtinating the plan must provide the alternate @ayi¢h the
notification, consent, payment, or other rightg thavould have provided to the participant witbpect to that
portion of the participant's bene §.

When an insured plan terminates without sufficiesgets to cover all guaranteed benefits, the PeBs&pefit
Guaranty Corporation becomes trustee of the tetmipg@lan and pays the plan benefits subject ttaicelimits.
For instance, PBGC does not pay certain death @pplemental benefts. In addition, benefit amouartd the
forms of beneft the PBGC pays are limitéd.

.30.150 Fees for Processing Q DROs

EBSA Field Assistance Bulletin 2003-3 allows thasanable allocation of expenses associated with the
determination of whether a DRO qualiies as a QDR@asonable fees are also applicable to the resfiew
Qualified Medical Child Support Orders. FAB 20088ersed the view expressed in DOL Advisory Opinion
94-32A that prohibited the assessment againstatwiat of a participant or a distribution to areaiate payee for
the review of a DRO submitted for review as a QDR®e fee authorized in FAB 2003-3 applies to ddiine
contribution plans and not defined benefit plans.

.30.160 Impact of Loan Provision on Defined Contribition Q DROs
QDRO procedures provided to the participant anelradte payee should indicate whether plan loanavaitable
and, if available, provide instructions as to hdw plan loan affects the participant's accourd. gérticipant has an

® Sanzo v. NYSA-ILA Pension Trust Fund, 36 EBC 22BZ. N.J. 2005) (unpublished).
% InRe: Marriage of Norfeet, 612 N.E. 2d 939, 1BE2833 (lll. App. 1993).
" ERISA §206(d)(3)(A), 403(d).

68 Department of Labor, "FAQs About Determining Qfiedi Status And Paying Benefits," at
http://www.dol.gov/ebsa/fags/faq_qgdro2.html.



outstanding plan loan, the amount assigned toltaenate payee in a DRO should indicate whetherobrithe value
of the outstanding loan is to be included in deteimg the amount of the beneft to be assignedhéceiternate
payee.

Most plans consider the participant's loan as gfdtie participant's total plan assets. Thus pi&dicipant has
plan assets totaling $50,000, which includes adRDputstanding loan balance, a QDRO that asslgnslternate
payee 50 percent of the participant's "total" antdalance would typically be interpreted as assmgthe alternate
payee $25,000. However, many plans have QDRO puoegdhat would not actually include any portiorihef
plan loan in the actual assets that are assign#itttalternate payee. Thus, the alternate payeeacoount would
consist of $40,000 and the alternate payee woulasbgned $20,000, which is 50 percent of the criuat
balance.

Ifa plan permits a DRO to assign all or part pfan loan to an alternate payee, the participastilioobligated to
make loan repayments to the plan trustee. Loarymegrets made by the participant should be credietthe
alternate payee's account. The loan repaymentdettdd the alternate payee's account may be iedext directed
by the alternate payee or distributed to the alterpayee in accordance with the terms of the DRO.

Normally, participant plan loans are repaid thropglroll withholding, although some plans allowtfggpants to
make loan repayments using coupon payments. InsadyiOpinion 2002-2A DOL indicated that loan repayns
withheld by an employer should be treated as a @daet similar to an employer's withholding of gip@ant's
contribution to a qualified plan and must be deymasivith the trustee within a specified time.

30.160 Use of Model QDROs

Providing model QDRO language to drating attornglyseuld save review time and avoid orders that ataddress
important provisions. The Employee Benefits Seguitministration approves of the use of model adaren
though plan administrators are not required to ig@wmodel orders. DOL has stated that a plan caragpire the
use of a model order; instead, the plan adminatratust honor any DRO that meets the requireme‘r&tsQDRO?39
The use of models should also be a help to theémlyadttorney as unique plan provisions can be lleand
appropriately in this manner. Model orders showdtdfavor the plan participant to the detrimenthef alternate
payee, and should provide information as to thdahitity of benefits such as early retirement sdies and cost of
living increases.

There are three major types of model QDROs:

# Multide Modds: Under this approach the attorney selects the ntodst appropriate for the particular
situation. This approach is a good alternative wihene have been significant changes in the ptemeft structure
since the assignment date. The practical problethaisquite often the wrong model is selected amterous
changes would be required to correct the ordeubmgted.

* One Modd with Alternative Wording: Alternative wording for various sections of thel@ris indicated at the
end of the order. This approach works well if theere not too many alternatives fom which to choarse the
plan's benefit structure has not changed signtigamhe options included in the main text of thedel would
represent the provisions most commonly included.

#® Check Box Here the attorney selects the optional provispplacing a check mark in the appropriate box.
This is the simplest approach to use, as longeasttorney understands the language next to theropox. If
accompanied by a well written set of QDRO procesitinat explains the options available, this shbeldhe easiest
approach to administer. The disadvantage is thmayt not provide the drating attorney with theitelity needed.

.30.170 Domestic Relations Orders for IRAs

Because an Individual Retirement Account (IRA) @ & qualified plan, it is not subject to the ruggsserning
QDROs. There are several types of IRAs, such exldibnal IRA, rollover IRA, SEP-IRA or Roth IRAhe
transfer of assets rom one IRA must be to andtkarof the same type.
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Most IRA custodians require the information listeelow be supplied in addition to a certified coffyaacourt
order assigning the benefits fom one party toatiner. The court order can take the format of a QDBut
typically a divorce decree or separation agreementld be sufficient. A separate domestic relatiorder may be
appropriate where there are several IRA accountdhar marital assets involved and the divorceegeor
separation agreement only indicates that the rhanitgerty should be divided equally. In these sasesingle IRA
account might be used to transfer marital assets @ine spouse to the other and the domestic netatialer
indicates the net value to be transferred.

Letter of Acceptance From the Party Accepting thesktsThe IRA custodian must receive a letter fom the
party who is accepting the IRA assets from hiséparuse or former spouse. In the letter, the actgmtarty must
clearly state the following:

#+ Conditions under which he/she is accepting thetassdivorce or legal separation;

# The amount he/sheis accepting. The amount dbgtéde recipient must match the amount stateden t
relinquishing party's letter. If the amounts domattch, the request will not be processed;

* Whether he/she intends to transfer assets todnieikin IRA and take a cash distribution immediatély
he/she is taking a cash distribution immediatelistine should acknowledge responsibility for all taxsequences.
(Note: the party accepting the distribution usuatlyst open an account with the same IRA custodiathé
distribution to take place).

Letter of Instruction From Party Relinquishing Assge: The IRA custodian must receive a letter fom the
individual who is relinquishing IRA assets undeg tbrms of a separation agreement or divorce seitie
agreement indicating:

# that he/sheis transferring assets to his’/herdospouse due to divorce or legal separation;
#® account numbers, name of security positions tleatoabe transferred and the amounts to be traedfer
&+ that he/she wants to transfer specifc amounf{sementage.

Signature Guarantee: Ifthe amount to be transferred exceeds a cegrmiount, typically $100,000, a signature
guarantee must be obtained from a bank, brokegakedor a savings association. A notary publimcaprovide a
signature guarantee.

Most IRA custodians have standard forms that aaédable on their websites or at their local ofi¢bkat can be
used to provide this information.
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